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Gurxvent Lopics. 

HE news that Edmund H. Smith, the re- 
porter of the Court of Appeals of this 
State, has been compelled, by reason of ill- 
health, to hand in his resignation, will be re- 
ceived with sincere regret by the profession 
and the judiciary throughout the common- 
wealth. This action on the part of Mr. Smith 
was taken upon the advice of his physicians, 
who assured him that a failure to take a 
lengthy period of complete rest would cer- 
tainly detrimental, if not fatal, to 
him. Mr. Smith’s malady was diagnosed as 
nervous prostration, and without doubt it 
was caused by too severe application to his 
arduous and exacting duties as reporter of the 
court. 


be very 


It is a matter of common knowledge 
that in the whole history of the Court of 
Appeals no incumbent of the office of re- 
porter has discharged its duties more accept 
ably than Mr. Smith has done; his work has 
been universally praised by the bench and the 
bar. It is a class of work calling for peculiar 
talent, the possession of which Mr. Smith 
has given abundant evidence of. Upon the 
advice of his physicians, Mr. Smith, feeling 
that the time of his return to such a con- 
dition of health as to justify him in resuming 
his labors as reporter would be very uncer- 
tain, and being unwilling to embarrass the 
court in any way, determined to place his 
resignation in the hands of the court, which 
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was done prior to his departure for his old 
home in Canandaigua, N. Y. But the judges 
were exceedingly loath to accept the resig- 
nation, and thereby lose the services of Mr. 
Smith, so they asked him to withdraw it, or 
at least hold it in abeyance until fall,-with the 
understanding that if, at the reopening of the 
court after the summer vacation, he should 
feel that the condition of his health warranted 
such a step, he should be in a position to re- 
sume his duties. It can be said that no action 
will be taken upon the matter of the resigna- 
tion for the present, or until after the summer 
vacation, all rumors to the contrary notwith- 
standing, and that the name of no person has 
yet been seriously considered as his suc- 
The latest information from Canan- 
daigua is to the effect that Mr. Smith’s health 
shows gratifying improvement. He has been 
the official reporter of the court for the past 
five years, having been appointed in 1895, 
upon the death of Major Hiram E. Sickels, 
who had held the position for more than a 
score of years. It is to be earnestly hoped 
that Mr. Smith will be able to resume his 
official duties in the fall— and this we be- 
lieve is the wish not only of the judges, but 
of the profession at large throughout the 
State, by reason of his signal ability, con- 
scientiousness and superior qualifications for 
the work. 


cessor. 


The Supreme Court of the United States, 
on the 21st inst., handed down its decision in 
the Kentucky governorship case, dismissing 
the appeal of W. S. Taylor and John Mar- 
shall from the of the 
courts, which was favorable to Goebel and 
Beckham. The opinion was handed down 
by Chief Justice Fuller, and an opinion dis- 
senting in toto was delivered by Justice Har- 
lan; Justices Brewer and McKenna also 
dissented froni portions of the majority opin- 
ion. The effect of the decision is to confirm 
the right and title of Governor J. C. W. 
Beckham, Democrat, to the office of gover- 
In his opinion Justice Fuller dwelt 
upon the necessity existing for independent 
power among the States to determine the 
qualification of their own officers, and that 
the contest for offices should be free from 


decision Kentucky 


nor. 
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external influences. He held that there had 
been no violation of the Fourteenth Amend- 
ment in this case, and that the office of gov- 
ernor is not to be deemed property under the 
law. The court, he said, should be the last 
to overstep the bounds limiting its own juris- 
diction; the determination of cases of this 
character (contests for State offices) must 
necessarily be settled by the political branch 
of the government; that branch acted in the 
Kentucky case when the general assembly 
took jurisdiction. There was no appeal from 
the assembly’s decision (which was favorable 
to Goebel and Beckham), except to the tri- 
bunal of the people, which tribunal, the chiet 
justice said, was always in session. He also 
said the case was purely a State case — that 
Kentucky was in full possession of its facul- 
ties as a member of the Union, and that there 
was no emergency at this time calling for 
interference. 

Mr. Justice Harlan, in his dissenting opin- 
ion, after quoting a number of authorities, 
said: 

Notwithstanding these adjudications, the de- 
cision to-day is that this court has no jurisdiction 
to inquire whether the citizen has been deprived, 
without due process of law, of an office held by 
him under the Constitution and laws of this State. 
If the contest between the one holding the office 
and the person seeking to hold it is determinable 
by the legislature, in a prescribed mode, this court, 
it appears, cannot inquire whether that mode was 
pursued, and cannot interfere for the protection of 
the incumbent, even if the final action of the legis- 
lature was confessedly capricious and arbitrary, 
inconsistent with the recognized principles that 
belong to due process of law and not based on the 
evidence taken in the contest. If the Kentucky 
legislature had wholly disregarded the mode pre- 
scribed by the statutes of that State, and without 
appointing a board of its own members, and by 
joint resolution simply declared Goebel to be gov- 
ernor, and especially if such action had been held 
by the highest court of the State to be conclusive, 
this court, as we are informed by the decision jus‘ 
rendered, would be without jurisdiction to protect 
the incumbent, for the reason, as is now adjudged, 
that the office in dispute is not properly within 
the meaning of the Fourteenth Amendment. 


In a case recently decided by the Supreme 
Court of Pennsylvania the question at is- 
sue was whether a person who voluntarily 
risks his life in the attempt to save another 


from death or sudden danger is not guilty of 
contributory negligence, and_ therefor 
barred from recovering damages. From the 
facts of the case it appeared that the author- 
ities of Philadelphia digged trenches in a 
street in the attempt to locate an old sewer. 
After excavating to the depth of twenty-five 
feet the work was abandoned because of the 
strong gas at the bottom of the excavation. 
A boy lost his ball in the trench, climbed 
down after it and was overcome by the gas. 
Another boy descended to the rescue of his 
comrade, was also overcome by the gas, and 
lost his life. Suit was brought against the 
city on the ground that the trenches were 
not protected, nor was proper warning of 
danger given. On the trial in the District 
Court the judge took the case from the jury 
and directed a verdict for the city. The case 
was then appealed to the Supreme Court. 
The case for the city, in brief, was that the 
boy had voluntarily incurred the danger, and 
that it was no excuse for his negligence that 
it was to save the life of another. In pro- 
nouncing the opinion of the majority of the 
court, Judge Brown said: 

It is not negligence, per se, for one to voluntar- 
ily risk his own safety or life in attempting to 
rescue another from impending danger. The ques- 
tion whether one so acting should be charged with 
contributory negligence is one of mixed law and 
fact, and should be submitted to the jury upon the 
evidence, with proper instructions from the court. 
While one who rashly and unnecessarily exposes 
himself to danger cannot recover damages for 
injuries thus brought on himselt, yet, where an- 
other is in great and imminent danger, he who 
attempts a rescue may be warranted by surround- 
ing circumstances in exposing his limbs or life -o 
a very high degree of danger. In such case he 
should not be charged with the consequences of 
errors of judgment resulting from the excitement 
and confusion of the moment, and if he did not 
act rashly and unnecessarily expose himself to 
danger, and is injured, the injury should be at- 
tributed to the party that negligently or wrong- 


fully exposed to danger the person who required 
assistance. 


The court reversed the judgment of the 
lower court and ordered a new trial, but it 
was by a bare majority, four judges agreeing 
to reverse the original judgment and three to 
sustain it. The dissenting opinion held that 





the boy was not excused from negligence by 
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“the goodness or humanity of his motives,” 
and in all the precedents and arguments cited 
in support of the majority decision the min- 
ority could “find nothing beyond an emo- 
tional basis of admiration for heroism, very 
creditable to human nature, but having no 
proper place in the administration of justice.” 


The recent opinion of Judge Lochren, of 
the United States District Court at St. Paul, 
in which he held in effect that the ratification 
of the treaty of peace between the United 
States and Spain made Puerto Rico Ameri- 
can territory and subject to the Constitution 
of the United States without any further ac- 
tion on the part of the congress, has naturally 
created considerable interest and discussion. 
The opinion was given in the case of Rafael 
Ortiz, a Puerto Rican who is seeking release 
from the State prison at Stillwater, Minn., on 
the ground that his trial for murder by a mili- 
tary court was unlawful because, as an 
American citizen, he was entitled to a trial 
by jury. His application for a writ of habeas 
corpus was denied, however, on the ground 
that the island was in a state of war before 
the ratification of the treaty, when the mur- 
der was committed, and that therefore the 
military court had jurisdiction. Judge Loch- 
ren held (Loughborough v. Blake, 5 
Wheaton, U. S. V.; Cross v. Harrison, 16 
Howard, U. S., and other cases) that by the 
cession of Puerto Rico that island became 
an integral part of the United States, and 
that the Federal Constitution thereupon, er 
proprio vigore, extended over the island and 
its people. Upon authority of the case Er 
parte Milligan (4 Wallace, U. S.), the judge 
held that a military commission, such as that 
before which Ortiz was tried, could have no 
jurisdiction in time of peace to try a criminal 
accusation against a civilian. The treaty of 
Paris was not fully established until the for- 
mal exchange of ratification on April 11, 
1899, hence peace did not prevail in Puerto 
Rico until that date. 

Judge Lochren referred to the origin of 
the United States, founded by rebels against 
the arbitrary powers asserted by Great 
Britain to govern her colonies at the will of 


the parliament. With that experience of 





despotism fresh and uppermost in mind, they 
founded this republic upon the theory that all 
just powers of government come from the 
consent of the governed. “ They founded, 
as described by President Lincoln in lan- 
guage not yet forgotten, ‘a government of 
the people, by the people, for the people.” 
Judge Lochren goes on to say: 


It will be indeed marvelous if it be made to 
appear that these men who then founded our 
national government so constructed it that it is 
capable of ruling with unlimited power a subject 
people who have neither guarantees to protect 
them nor any voice in the government. 

This is foreign absolutism, the worst form of 
tyranny. If the Constitution does not extend to 
Puerto Rico and our other new acquisitions of 
territory congress has the untrammelled, absolute 
power to establish subject governments or make 
laws for such territories. It has the power to 
establish dependent monarchies or satrapies, State 
religions and even slavery. The argument of one 
of the senators, referring to the last clause of the 
Thirteenth Amendment, which prevents the estab- 
lishment of slavery, is obviously lame and impo- 
tent, for if the Constitution does not extend to 
these quarters of the domain of the United States 
nor limit congress in its powers of legislation over 
them, by what process will this single clause of an 
amendment of that instrument detach itself from 
the skin of parchment and alone fasten itself upon 
these new territories. 

The novel doctrine that the power to congress 
to govern territory ceded to the United States may 
be conferred by a foreign sovereign by and 
through the terms of the treaty of session, and 
that the general government can exercise powers 
thus granted by a foreign sovereign independent 
of and in disregard of the Constitution until con- 
gress in the future shall by its enactment see fit 
to extend the Constitution over the territory, is 
contrary to the holding of the Supreme Court of 
the United States. to the effect that general gov- 
ernment is one of enumerated powers, and can 
claim and exercise no power not granted to it in 
the Constitution, either expressly or by necessary 
implication. 

It is clear that the general government cannot 
legislate over territory where the Constitution. 
from which its every power is derived. does not 
extend. The Constitution must be in force over 
a territory before the government can give any 
authority to legislate respecting it. 

It must be held that upon the cession by Spain 
to the United States of the island of Puerto Rico 
that island became a part of the dominion of the 
United States, and that the Constitution of the 
United States ex propria vigore at once extended 
over that island, and that this extension of the 
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legislation gave congress, whose every power 
must come from that instrument, the authority tu 
legislate in respect to that island as a part of the 
United States territory. 

The plain, obviovs and undeniable fact is that 
the general government of the United States, cre- 
ated by the Constitution and possessing no vitality 
or power not directly drawn from that instrument, 
can only exist and legislate where that Constitu- 
tion is in force, and that every tract of territory 
that comes under the sovereignty of the United 
States comes necessarily under that Constitution, 
which alone gives life to that sovereignty, and be- 
yond which that sovereignty must cease. 


The opinion, which, as first given, was 
oral, was subsequently, at the request of the 
attorney-general of the United States, elab- 
orated in writing by Judge Lochren. It is 
certainly vigorous, and by many will be re- 
garded as convincing; obiter perhaps, but 
being the first judicial utterance on the sub- 
ject of general public interest. Doubtless 
the Supreme Court of the United States will 
soon be called upon to pass upon the ques- 
tion, and there ought to be no delay tolerated 
in obtaining the opinion of the highest court. 


Hotes of Cases. 


Arrest — Justification — False Imprisonment. — 
In Snead v. Bonnoil, decided by the New York 
Supreme Court, Appellate Division, First Depart- 
ment, in March, 1900, it was held that persons 
making an arrest without a warrant were liable for 
false imprisonment, even though the arrest itself 
was justified because of the undisclosed fact that 
the person arrested was carrying a concealed 
weapon, and was, therefore, guilty of a misde- 
meanor, where it appeared that the officers failed 
to take him before a magistrate without unneces- 
sary delay and charge him with that offense, and 
that the person arrested was first charged only 
with being a “ suspicious person” and remanded 
to the officers’ custody at their request for another 
day that they might make inquiries about him and 
property which they suspected he had. stolen, and 
it was not until the following morning that he was 
charged in court with the offense of carrying a 
concealed weapon. The court said in part: 

There is still another reason why the defendant 
should be held in this action. Even if the arrest 
was justified because, as matter of undisclosed fact. 
the plaintiff was carrying a concealed weapon. 
there was a distinct breach of the defendant’s sub- 
sequent duty. That duty was to take the plaintiff 
before a magistrate without unnecessary delay. and 
charge him with the offense. His failure to do 
this made him a trespasser ab initio, and liable for 





false imprisonment (Pastor v. Regan, 9 Misc. Rep. 
547; 30 N. Y. Supp. 657). In the latter case Justice 
Rumsey said: 

“The rule laid down in the Six Carpenters’ 
Case (8 Coke, 146), that if a man abuse an author- 
ity given him by law he becomes a trespasser ab 
initio, has never been questioned.. Indeed, the 
rule is not questioned in this motion, but the sug- 
gestion is made by the counsel for the defendant 
that this rule does not apply to the case of an 
arrest, but only to cases of unlawful or other 
seizures of property. That does not seem to be 
the case here. In the case of Tubbs v. Tukey (3 
Cush. 438) the precise question presented here was 
presented to the court, and it was held that the 
rule laid down in the Six Carpenters’ Case applied 
to cases in which the arrest was legal, but the 
subsequent detention was illegal and unreason- 
able.” 

The case of Brock v. Stimson (108 Mass. 520) 
was also cited —a case which fully supports the 
rule there laid down. 

Let us now look at the facts of the present case 
with relation to the question of unlawful detention. 
The plaintiff was arrested upon the evening of the 
8th of November. He was then locked up at 
police headquarters for the night. Upon the 
morning of the 9th the defendant and Cottrell took 
him before a magistrate and there charged him 
with being a “suspicous person.” They then 
made no charge of carrying a concealed weapon. 
On the contrary, they asked the magistrate to 
remand the plaintiff to their custody for another 
day to enable them to make inquiries about him 
and about the property which they suspected he 
bad stolen. They succeeded in inducing the mag- 
istrate to do this, and accordingly the plaintiff was 
confined for another day and night at police head- 
auarters while they prosecuted their inquiries. He 
was again taken before the magistrate on the 
morning of the roth. Then the defendant and 
Cottrell, having concluded that they could not sus- 
tain their original accusation, for the first time — 
we mean for the first time in any court or before 
any magistrate — charged the plaintiff with the 
misdemeanor. He was thus detained from the 
morning of the oth until the morning of the roth 
unnecessarily and illegally. and deprived of the 
right to give bail so far as the charge of carrying 
2? concealed weapon was concerned. Thus the offi- 
cers utilized the felony charge to detain the plain- 
tiff for at least twenty-four hours beyond the time 
when he was entitled to his discharge upon bail 
mnon the misdemeanor charge. And the latter 
charge. thouch entered alternatively on the blotter 
at nolice headquarters, was only made to the mag- 
istrate as a last resort when it was found that the 
real charge non which he had heen detained conld 
no loneer be adhered to. Thon princinle and 
anthoritv this conduct of the defendant made him 
liable as a trespasser ab initio. Beyond peradven- 
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ture he was liable for every hour that he detained 
the plaintift after he and his associate secured the 
remand from the magistrate for a reason which 
could not have availed them had they then charged 
the plaintitt with the misdemeanor. 





THE END OF A WILL. 





{f\HE Andrews will case, recently decided in the 
Court of Appeals, and referred to in the 
ALBANY Law JOURNAL of April 28th, has aroused 
among the profession renewed interest in that 
class of wills made by blacksmiths by weiding 
piece upon piece in any old kind of a way as iouy 
as the material held out. Two important forgings 
of this kind which the writer has had before the 
courts may be interesting, and not wholly unin- 
structive. There was the Hoag will offered ior 
probate in Rensselaer county a iew years ago. 

This will was written on a sheet of legal cap, 
beginning at the proper piace and covering the 
first page and the second page, the attestation 
clause extending a few lines on the third page, 
iollowing which lines was the signature of the 
testator and of the witnesses; on the iourth page, 
beginning one line below the middle of the page, 
was drawn what purported to be the seventh 
clause of the will, and contained the residuary 
clause which practically left out one son and an 
infant grandson from participation in the estate. 

No signature followed the seventh clause, and 
no reference was made to it on the face of the will. 

The surrogate refused probate to the paper. 

An ingenious argument was made by proponent 
along the following lines: 

That any process of folding may be used to 
form the written parts of a will into a complete 
whole. (Hitchcock v. Thompson, 6 Hun, 279; 
Hewitt v. Hewitt, 5 Redf. 274.) 

That by the following process of unfolding the 
Hoag will would be a complete paper signed at 
the end, viz.: Place the sheet of legal cap before 
you with the first page up; take the under half ol 
the folded sheet and unfold it from you, which 
would extend the folded sheet to its full length, 
making the fourth page of the sheet precede the 
first page; the seventh clause of the will, being 
written on the lower half of the fourth page, 
would then, as to position, be the first part of the 
will after which would follow the formal opening 
clause and the clauses numbered to and including 
sixth, and the attestation clause which was signed 
by both the testator and the witnesses near the top 
of the third page. 

That there was no legal requirement that the 
clauses of a will should be numbered consecutively, 
or that the forma! opening should be at any par- 
ticular point in the will. 

That it was not necessary to arrange a will like 
an old-time sermon and proceed from the intro- 
duction to seventhly and the peroration, but that 








a testator could begin his will at any intermediate 
point provided only he signed it at the end. 

Notwithstanding the contention of the pro- 
ponent, the surrogate decided that not only the 
argument but the will was upside down, and re- 
jected both. 

‘The Wilder will, offered for probate in the same 
county, was even more peculiar in its make, as 
would naturally be expected since it was the work 
of a woman. 

The disposing portion of the will ended at the 
bottom oi the sixth sheet; on the top of the sev- 
enth sheet was begun the attestation clause, fol- 
lowing which were the signatures of the 
witnesses; then followed a clause appointing ‘ex- 
ecutors, revoking former wills and the date, and 
then came the signature of the testatrix. 

The proponent argued: 

That had the testatrix signed at the end of the 
attestation clause where the witnesses signed the 
execution would have been valid. (Younger v. 
Dutte, 94 N. Y. 535; Matter of Laudy, 60 St. Rep. 
700.) 

That there was no essential part of a will inter- 
vening between the attestation clause and the 
signature; that there had therefore been a sub- 
stantial compliance with the statute and the 
decisions, and that the signature was in theory at 
the place where the witnesses signed. 

That had the testatrix desired to do some so!l- 
emn act in keeping with the solemnity of the 
occasion, and had caused to be written before her 
signature the Apostolic Benediction, the will 
would have still been valid; or, had she inadver- 
tently signed an inch below the signature of the 
witnesses and had drawn ink lines through the 
space, the will would still have been valid. 

That the presence of immaterial matter of an- 
other kind, not essential to the substance of a will, 
would not invalidate the provisions ending with 
the sixth sheet. 

But notwithstanding the apparently strong ar- 
gument and the fact that there was nothing about 
the appearance of the paper to excite suspicion of 
fraud, the surrogate adhered to the line of de- 
cisions cited in the Andrews case and refused 
probate. Wiis E, Heaton. 

Hoosick FAuus, N. Y., May 16, 1900. 
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THE LEGAL EDUCATION OF WOMEN 





By IsABELLA Mary Pettus. 


ia the Spanish chapel of the old Church of Santa 
Maria Novella, at Florence, a series of figures 
is painted by Gaddi, pictorially 
Education, as Old Florence defined it. 

These figures represent, respectively, Grammar, 
Rhetoric, Logic, Music, Astronomy, Geometry, 
Arithmetic, Civil Law, Canon Law, and Theology. 

It is easy to.see the ascent of the scale from 
Grammar up to Law,—only Theology is placed 
at a higher point. 


representing 
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In the fresco St. Thomas Aquinas holds a 
painted book, inscribed with words from the Book 
of Wisdom: 


“TI willed, and sense,was given unto me. 
I prayed, and the spirit of Wisdome came upon 
me; 
And I set her before kingdoms and thrones.” 


“ This,” says Ruskin, “is the process of all 

noble education: Reward given to faithful volition.” 
‘ Let us look for one moment at these fine figures 

which typify Law. Both are of women. Civil 
Law is garbed in red, “symbolizing power or 
zeal.” She wears a golden circlet, and carries the 
world in her hand; “her face is very calm and 
teautiful.” Of her Ruskin says: “She is the 
Universal Justice of the peaceful relations of men 
throughout the world; she is also the law of eter- 
nal equity, not erring statute.’ With her, to com- 
plete the picture, is a beautiful figure of Justinian, 
the Institutes in his left hand. 

Following “ the Justice which rules men ” comes 
the “Christian Law,” the Equity of humanity. She 
wears a white mantle and golden robe; she holds 
a church in her hand; with her is Pope Clement 
V. Wonderful symbols of the World and the 
Church! Law, the true force in ruling both, and, 


to the eternal honor of womanhood, both finding 
their presentment in her likeness. 

To such idealism we owe a debt of gratitude. 
There has been always, in individual instances, the 
recognition of woman’s capacity 


for the great 
things of life. To the love of fathers for their 
daughters, and of husbands and brothers, which 
saw through the conventional regard the power 
of greatness in true woman’s souls, is owing the 
development of modern life, which says, with John 
Stuart Mill, that she shall have what man prizes 
above all earthly good, her individual independ- 
ence, and her right to choose the best gifts. 

So, even in medizval days, learning was hers, 
did she but choose it. In 1100 Countess Matilda 
of Tuscany established the chair of jurisprudence 
in the University of Bologna, and in this hall of 
learning women received recognition. They were 
called to important posts, and lectured within the 
walls of their alma mater on law, and their names 
we are proud to recall on all occasions, — Laura 
Bassi, Clotilde Tambroni and the beautiful Novella 
Calderini, who lectured behind the veil. All re- 
ceived the Doctorate of Laws. In New York 
University we hang their pictured likenesses in the 
Law Library, where their sedate faces look on 
the busy throng of aspirants, for legal honors, of 
to-day. 

In Spain, from the eighth to the eleventh cen- 
tury, women were judges and jurists, and lectured 
in Cordova, Granada and Seville. 

Cassandra Felice, in the fifteenth century, was 
Doctor of Laws at the age of twenty-one. As she 
conferred the degrees at Padua she must have been 
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dean or prolessor oO! jurisprudence. ‘Lime was 
kind to Cassanara (who was oiten called the 
rhoenix), tor she iived to the age oi one hundred 
and one years. 

in 1335 Novella D'Andrea, beautiful and re- 
nowned, was protessor oi canon law. in anciem 
Kome, also, women were permitted to appear be- 
fore the courts, and the intellect of the women ot 
Greece commanded the respect of the great Aris- 
totie himself. 

Dr. Hubbell finds in these distinguished women, 
Doctors ot Law, beiore the Kenaissance, the 1m- 
,.auon tor Shakespeare’s beautitu! jurist anu 
judge. 

Not only in Continental Europe, but in England 
also, the history of woman, sO monotonous in tne 
main, often broadens out, and she touches the lise 
of the race with power. We recall Queen Eleanor 
acting as keeper of the seals, presiding in the 
Aula Regis, hearing causes; Anne, Countess of 
Pembroke, sheriff of Westmoreland, and many 
other instances, where women of property held 
hereditary offices, namely, high constable, great 
chamberlain, champion at the coronation, clerk ot 
the crown, in the Court of King’s Bench, regent 
and queen. 

It is conceded these were exceptional women, 
and yet from the days when Deborah sat as a 
judge in Israel, and Miriam led the triumphant 
hosts, the course of history has shown that leader- 
skip sometimes devolves on the woman, as well as 
on the man, and finds her equal to it. 

The president of the Woman’s Legal Education 
Society, New York University, quoting Hollin- 
shed, has reminded us that “ women entering on 
the study of the English law are but re-taking 
that which belongs to them.” The origin of law 
in England is said to have been a set of statutes 
prepared by one of Britain’s early queens. ‘ Al- 
fred the Great, it is claimed, adopted the laws of a 
queen named Proba, or the Just, including trial by 
jury, the just descent of property, and other stat- 
utes.” Admitted in England to feudal tenures 
which gave them some judicial power, women 
were not primarily, as of course, excluded from a 
voice in the government as electors, especially in 
the manor times. Aylesbury tells us of Dorothy 
Pakington, in 1572, lady of the manor, who, dur- 
ing her son’s minority, returned two members to 
parliament. In 1628 the parliamentary returns for 
Gatton included a woman, and in an ancient case, 
Catherin v. Surry, it was decided that a feme sole, 
if she has a freehold, may vote for members of 
parliament, but that if married her husband must 
act for her. 

However, except in the Isle of Man, this ques- 
tion now rests on debatable ground, though some 
form of participation in the public affairs is 
granted to women of property in many parts of 
the old world and in the United States, even in the 
old and conservative community at the mouth of 
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the Mississippi, where women have not control 
over their own wages. 

In pre-revolutionary days it is conceded that in 
New Jersey, and some other communrties where 
the word “ person” was used in expressing quaiit- 
cations, women participated, even in the presiden- 
tial elections, until 1807. 

Mistress Margaret Brent acted as executrix of 
the estate of Leonard Calvert, first lord proprietor 
and governor of Maryland, and was listened to by 
the courts as his lordship’s attorney, practicing in 
all the courts of the State, and demanding a voice 
in colonial affairs. 

Abigail Adams, at the close of the last century, 
also pleaded for a larger liberty for women, and 
others joined with eloquence in the plea. 

A curious link between the old and the new has 
just been severed, Lady Louisa Tighe, lately de- 
ceased, in Woodstock, had a unique position, 
being the only woman, beside the queen, in Great 
Britain having the power to pardon criminals, 
even at the foot of the scaffold. This right she 
exercised twice a year by virtue of an hereditary 
dispensation. She ruled from 1878 the vast and 
splendid domain of Woodstock with almost the 
power of a monarch. Every morning she held 
court; the people gathered outside her windows 
and stated their cases in the same way the subjects 
of an Oriental king appeal to him. Lady Louisa 
heard their stories, gave her decisions, and they 
were unquestionably obeyed. Once she banished 
her steward from the realm for the theft of the 
great Richmond diamond, which he confessed. 

In a very learned treatise by M. Ostrogorski, in 
which I acknowledge a debt of gratitude, he says 
that “ positive law is opposed to the admission of 
women to political power.” In this work, “ The 
Rights of Women,” he ably sums up the countries 
which concede to them sovereignty, regency, 
franchise, eligibility to office and educational and 
professional rights, and finds that while the prog- 
ress of the present day is, as yet, opposed to grant- 
ing to women political rights, yet everywhere her 
rights to property and to education (her individual 
rights) are freely conceded. 

At the dawn of the nineteenth century no col- 
lege opened its doors, for social prejudice frowned 
upon the enfranchisement of women. The days 
when women filled the chairs of learning in Spain 
and Italy seemed forgotten, and the German 
proverb that “ one tongue is enough for a woman” 
tacitly influenced public opinion. To-day we need 
not argue on the question of the desirability of 
higher education for a woman. The wide-open 
doors of colleges and universities have settled that 
forever. “ Woman’s sphere,” said Dr. Faunce at 
our alumnz banquet, “is a real sphere, and not 
simply a few points on man’s sphere.” 

In correspondence with many of our universi- 
ties we find provision for woman’s admission to 
some departments, even when she is excluded from 








that of law —as in Yale. Princeton is a notable 
exception to this rule, for “ although,” as Chan- 
cellor MacCracken phrased it, “it is not good for 
man to be alone, Princeton has been alone for 
one hundred and fifty years!” Edinburgh Univex- 
sity has just conferred its first degree on a woman, 
Miss Ormerod, the celebrated entomologist, hav- 
ing been made a Doctor of Laws. This degree 
Emily Kempin received in Zurich in 1887, and 
lectured there on law. Thus sisters and brothers 
are entering college life on an equality, but not 
always so leaving, for only last year in Buffalo 
Law School Mrs, Rodgers graduated at the head 
of the law class. 

Leaving this brief historical sketch, the ques- 
tion meets us: Js legal education a benefit to a 
woman? Austin Abbot has said: ‘“‘ Some study of 
the law is of prime importance in the complete 
education of every human being. The mental dis- 
cipline in a thorough study of legal practice is 
unequalled. It tends to make the mind more 
reasonable, consistent, logical and well-balanced, 
and is as useful to women as to men, whether they 
apply the knowledge to the practice of law or to 
any other vocation.” 

Almost the last appearance of this great jurist 
was at the home of the president of the Woman's 
Legal Education Society, when he addressed the 
friends of the Woman’s Law Class in New York, 
and gave his ringing words heartily and freely in 
commendation of their work. Quoting Black- 
stone’s famous words, “ Every gentleman should 
study law,” he applied them to every human being, 
and, like John Stuart Mill, in his noble essay on 
the * Subjection of Women,” pointed out the gaia 
to the race which would ensue when woman’s in- 
tellect should be trained as is man’s. He ex- 
plained law as “ the rule of society,” and sketching 
woman’s hapless condition under the common law, 
he described briefly modern legislation, which has 
so immeasurably benefited her status, and its ef- 
fect, especially upon the life and property rights 
which have lately come to her. 

Thus the various acts which have given to 
women property rights, power over wages and 
power to make wills have been so many new re- 
sponsibilities, urging them to study to be worthy. 
The multiplied political clubs have taught them 
what they need to know, but the deeper voice of 
necessity has shut out the din of social pleasure, 
and women, as John Stuart Mill prophesied of her, 
is all the more winning for growing intellect, and 
all the more lovable for high culture and sound 
common sense. The different position which she 
holds in this century was brought about, in part, 
by her persistent agitation (for it is said, “if a 
woman cannot argue she can re-iterate”), but 
mainly by the noble friendship and championship 
of the best men of the community. The writer 
begs, above all things, to recognize that woman’s 
progress in the nineteenth century has gone hand 
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in hand with man’s generosity, and points to the 
statutes of the Empire State as witness Lo the fact 
that there woman has larger power over her prop- 
erty than has her husband, tor she can buy, sell, 
mortgage, alien, release and convey her realty tree 
from ali contro! of her husband, while Ms right in 
these respects is always limited by her dower. 

Our able lecturer in New York University has 
recently explained “why law schools are 
crowded,” for law is a liberal education. Every 
argument which would sustain the position that a 
man should know the laws he lives under would 
equally apply to a woman — some of the largest 
estates are held to-day by woman heirs — some oi 
the most momentous questions of the modern law 
concern their status. It is impossible to pm 
woman back into the seclusion of the Pauline 
period, where her only source of information was 
“to ask her husband at home.” With increased 
responsibility as given her by the trend of modern 
law, she must be taught her position as woman, as 
property holder, as litigant, and as citizen. A man 
in his business must know the laws; a woman in 
her environment is equally under their power, and 
must, therefore, know her place in the body 
politic. 

Again, her avocations lead her to-day into the 
business world. The activities which women for- 
merly monopolized are now in the hands of cor- 
porations. Women used to do the weaving and 
spinning, the preserving, the pickling and’ baking 


in our homes, as well as the family knitting and 


fashioning the home-made cloth into garments. 
To-day she never makes her collars even, and 
knitting machines have taken her place as the 
artificer of the family hosiery, while the sewing 
and weaving machines are helping to displace her, 
so that she is perforce compelled to enter into the 
fields of man’s activity. Her coming into the 
world of business has affected that world most 
noticeably. She is a factor for good, and is now 
welcome where once she won grudging recog- 
nition. She herself has been the gainer in inde- 
pendence, in common sense, and in the possession 
of that sweet sense of independence which, once 
known, is not easily relinquished, and it is a 
pleasure to add a tribute here to the gentle dig- 
nity with which these young women bear them- 
selves. Woman’s work in medicine is acknowl- 
edged to be valuable, but opinions differ as to her 
place in the legal profession. Dr. Russell has 
said: “As justice and equity know no distinction 
of sex, so the commonwealth of intellect cannot 
deny to women the freedom of the city.” 

To the present writer the question narrows itself 
down to two points, namely: 

First. Are there any circumstances where the 
law has need of woman? 

Second. Has any woman a legal mind? 

If these two questions are answered in the ai- 
firmative the fact that law needs woman may be 
established. 








And first, it has been the experience of your 
speaker that sometimes the operation of statute 
and customary law has been hindered and de- 
feated because many sensitive women will not 
contide their business affairs to men. Repeatedly 
has this occurred in our. cities and in country 
homes. Again and again has it been said to me: 
“If [ had only known that women could under- 
stand law | should be better off to-day,” or, “| 
am afraid to go to a lawyer.”” When women learn 
that law is resistless and will take its course, being 
either a power to protect them or a Juggernaut t» 
ride over them, our question will be answered. 

Again, the law needs women, because, however 
hackneyed is the saying, women can understaud 
each other better than men can women. Let the 
doubter listen to a woman as she studies her cli- 
ent, and by slow degrees extracts the story it is so 
hard to put together. Her patience and sympathy 
often are a powerful aid here. Women see 
quicker the confusion which is misleading the 
client and the utter ignorance of law which a man 
cannot even imagine. Mr. Hinrichs told us lately 
that the average office boy knows more of prac 
tical law than the average woman. For a little 
while this is true, but it will not long remain so. 
Women are learning the fascination which is 
found in orderly living, and they yield a reverence 
to law when once it convinces them which makes 
it binding on conscience and on conduct. 

Also, the law needs women because of their i1n- 
fluence. Every calling is lifted up by the entrance 
into it of one with high, unselfish motives and 
large intellectual power. It is safe to say that in 
the modern struggle only the wiser women will 
succeed in active practice at the bar, and thus the 
law will gain the best service of both men and 
women of intellect and principle. 

Second. Has any woman a legal mind? Yes, as 
witnessed by the examples already given and the 
testimony of those who have worked with them 
and instructed them in the calling. In the period 
of modern work by women in law about three 
hundred have been admitted to the bar in the 
United States alone. Many of them have won 
distinction in special lines. California and Chicago 
both have women especially successful as probate 
lawyers, others have distinguished themselves in 
office, and others as instructors in law. Europe, 
Asia, Canada, the Klondike and all sections of the 
United States have learned this fact. 

Mrs. Irvine, of Wellesley, said: “I believe in 
the new woman because she can study. It is well 
for a woman to know as much as she possibly can 
about everything.” 

Dean Ashley, of New York University, in ad- 
dressing the Woman's Law Class, said he could 
most warmly commend the women students in the 
law school, where they compete successfully witn 
their brothers, and prophesied that the time will 
come when their influence will be felt in political 
life. 
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What, then, is the standing of woman in legal 
education to-day? When Oberlin opened its 
doors to women a great step was taken, but tlie 
iaw schools were later to welcome her. In 1869 
Mrs. Belle Mansfield was admitted in lowa to 


practice law, and the same year the University of j 


[owa invited woman students. Chief Justice’ Aus- 
tin Adams favored the recognition of woman’: 
ability, and withstood a tide of dissent in doing so. 
He admitted Mrs. Foster to practice in his court, 
against the protest of his associates, and lent such 
influence and encouragement to the cause of lib- 
eral education that women of society in Dubuque 
entered the law school to encourage by their pres- 
ence the young women students, and give then 
countenance. 

Michigan Iowa, and Boston Law 
School was opened to women in 1872, California 
in 1873, and Missouri in 1880. Illinois and other 
States followed, and when, in 1886, the legislature 
of New York admitted, by statute, women to prac- 
tice law, Cornell and New York University pro- 
vided for them a place to prepare to do so. it 
was no small change when all this was accom 
plished — in conservative New York —for there 
such social revolutions move slowly and reluc- 
tantly, and people do not lightly adopt new ways. 
In the more untrammelled civilizations of the 
Western States there have been no restrictions on 
the admission of women to the universities, and 
many of them are in office and successful in prac- 
tice. 

What has been the result of this new opportunity — 
and what are modern women doing in law? It is 
true that Belgium denied ten years ago to M’tle 
Popelin the right to practice law, saying “ that 
women had not the leisure nor the aptitude neces- 
sary for the struggles and fatigues of the legal 
profession.” On the other hand, France has given 
to M’lle Jeanne Chauvan, author of the “ Evolu- 
tion of Woman,” recognition at her bar, an 
Canada has followed with her partial admission, 
allowing them to be solicitors. Canada allows 
them to be attorneys, solicitors and proctors, but 
not barristers. Zurich honored Mrs. Kempin as 
instructor in law, and in our own city, New York, 


followed 


three women were recently appointed receivers by 
Justice McLean. 

Madam Tel Seno, of Japan, is to-day one of the 
most influential women of the country, practicing 
her chosen profession, the law, in the land of the 
Mikado, and devoting her whole life to the edu- 


cation of her sex. India has a Parsee woman 
lawyer who has contributed to the welfare of her 
sisters, who are forbidden by religion and custom 
to receive legal advice from men. 

In the American Law Review of August, 1894 
an interesting article by Chief Justice Howe, of 
Wyoming, sums up his experience of women as 
jurors, and closes with these words: “I have never 
in my twenty-five years of constant .experience in 








the courts of the country seen more faithful, intel- 
ligent and absolutely honest grand and petit jurors 
than these.” 

From the same State, some years before, the 
Review published a letter written by Mrs. Esther 
Morris, the first woman justice of the peace ii 
America, who, writing to a friend, opened her 
letter with the words: “ For our privileges in this 
State we are indebted to the generosity of the men 
of Wyoming.” She describes her work in office, 
and explains that she did not neglect her home 
duties while an incumbent, adding: “In about 
thirty civil actions tried before me there has been 
but one appeal taken, and the judgment was af- 
firmed in the court above.” 

In Wyoming, when admitting Miss 
Heberd, November, 1899, the first woman to ask 
admission to that bar, Judge Bramel said: “ I be- 
lieve women ought to have equal rights with men 
in every branch of study, and in the professions, 
and I believe the day is not far distant when this 
will be accorded her.” 

Mrs. Haskell, of Helena, Mont., in 1889 secure. 
the passage of a law by the legislature permitting 
women to practice law. There many offices are 
open to them, service on the school board, county 
superintendent of schools, and others. 

For more than twenty years Miss King has prac- 
ticed in Wisconsin, and won recognition by her 
talents. 

Mrs. Bradwell, of Illinois, founded the Legal 
News, one of the best law journals published, and 
one which is carried on since her death by her 
husband. The story of her application for admis- 
sion to practice law, and her refusal, is well known. 
The court rested its refusal at first on the ground 
that “ she was a married woman,” but finally gave 
to her womanhood alone the weight of its judicial 
“No.” It is gratifying to know the same court 
afterwards, of its own motion, admitted her to the 
coveted privilege. 

One woinan from the same State is practicing 
law in the Klondike, and one, Miss Berthelme, is 
public guardian in Cook county, having in her 
care the estates of more than three hundred or- 
phans. Chicago has also a woman lawyer, who is 
blind. 

The experience of Miss Knowles in Maine in- 
terests us, as showing the ordinary course of 
events in this direction, namely, that when courts 
refuse woman’s application then legislatures come 
to her aid. Chief Justice Peters, who presided at 
the term of court to which she applied, declined 
to allow her to be examined without a prior con- 
struction of the law relating to attorneys by the 
Law Court, and the case was there reported in 
1899; but the -legislature convened in January, 
1899, and an act was passed in favor of woman’s 
right to practice law in Maine. In 1872 Mrs. 
Nash was admitted in the same State in Washing- 
ton county, but the fact seemed to have establishe 1 


also, 
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no precedent. Many States have a iew women 
lawyers only — few have more than ten or twelve. 
New York with about forty, and Illinois with 
eighty-seven, easily lead. 

Women who are not intending to practice law 
are yet studying for culture, and to comprehend 
legal advice. The Woman's Law Class of New 
York University offers to them unparalleled ad- 
vantages. One of the university’s ablest lecturers 
has charge of the class, and inspires with enthus- 
iasm for legal study all who attend the course. 
In the ten years since it was founded over six 
hundred women have taken the chancellor's cer- 
tificate, conferred on those who successfully pass 
a strict examination. It has been said of this 
class: “ No other institution in the metropolis is 
so eloquent a commentary upon social and profes- 
sional changes.” Ten years ago the first step was 
taken for its inauguration, and at first it was said 
the class would never be utilized by those for 
whose benefit it was planned. To-day it stands a 
successful experiment, endowed by its friends, and 
accepted as a permanent part of university exten- 
sion work, a class which teaches outlines of law 
and supplies to women the knowledge which the 
non-professional woman finds so hard to secure. 
The lawyers of our city are now sending their 
stenographers to the Woman’s Law Class, and 
can testify to the usefulness of the work. 

A class text-book of great attractiveness has 
been prepared, but found to be so valuable an 
addition to the text-books already in use that it 
has been adopted, not only in New York Univer- 
sity Law School, but in many others. It gives 
with great acuteness definite knowledge, and yet 
suggests the exceptions and variations of the vari- 
ous bodies of law. The “Outlines of Law” is 
studied with an enthusiastic appreciation which 
makes the uninitiated recall the old caution, “* Be- 
ware of the man with one book.” Many of the 
students of this class have testified to its influence 
and its effect in broadening and enlightening their 
minds. The work is entirely “ extension work,” 
leading to no degree, and yet the students have, 
many of them, here discovered their aptitude for 
legal study, and about fifteen of its graduates have 
entered the regular law school, carrying their en- 
thusiasm into the sterner study of the preparation 
for the bar. Miss Stanleyetta Titus was the first 
woman to thus enter the profession, and gradu- 
ated with distinction, being admitted afterwards 
(June, 1894), the first woman lawyer in New York 
State. 

In New York we have a Woman Lawyer’s Club, 
of which Miss Loew is president and Miss Phil- 
brook, of New Jersey, is secretary. Miss Brischen, 
of Boston; Miss Fall, of Malden, Mass., and the 
others who have graduated from Boston Univer- 
sity with magna cum laude are active. Boston has 
her Portia Club and Chicago her League of 
Women Lawyers, while there is also a national 





association, limited to women who have been prac. 
ticing five years, with offices of their own. 

Miss Miller, of Chicago, edits the Forum. Miss 
O'Neill, of Connecticut, is in her father’s law 
firm. Miss Listhardt, of Colorado, is successful 
in her State, and of the women of my own State 
who are well known here much has been written, 
and more will be heard. ‘ 


STATISTICS. 


Thirty-four States admit women unreservedly 
to practice law, and wherever there are law 
schools in those States, with the exception of Yale 
and Princeton, women may be candidates for de- 
gress. Eighty-seven have been admitted to prac- 
tice in Illinois, forty in New York, thirty in Iowa, 
twenty in Massachusetts, twenty-five in Missouri, 
ten in the District of Columbia, twenty-five in 
Nebraska, nine in Oregon, “two or three” in 
Colorado, Kentucky, Nevada, Washington and 
Wisconsin; six in Michigan, two in Florida, Idaho 
and Connecticut; one in Arizona, Maine, Mon- 
tana, Utah, North Dakota, Tennessee and Wyom- 
ing. From Pennsylvania the uncertainty of the 
number is because there admission is by county, 
and the number could not be ascertained by in- 
quiry. From California, Kansas, Indiana an 
Texas the answer is “ but few.” 

Virginia, Alabama, Arkansas, Delaware, South 
Carolina and Vermont prohibit woman’s entrance 
to their bar. 

In Georgia, Louisiana, Maryland, North Caro- 
lina and Rhode Island, * law is silent — none have 
ever applied.”” Yet Maryland and South Carolina 
admit them to their law schools. 

In Missouri and California nine have graduated 
from the law schools; in Illinois and Massachn- 
setts twenty-five; eight in Wisconsin, twenty ia 
Michigan, sixty-five in New York, about nine in 
Nebraska, ten in Kansas, fourteen in Iowa, three 
in Oregon, the same in Washington, four in Penn- 
sylvania, one in Colorado, and from other schools 
an indefinite number. 

So far as we can discover, with exactness, ad 
mission was by statute in New York, Iowa, IIli- 
nois, Maine, Massachusetts, Montana, Nevada, 
North Dakota and New Jersey. By decree of 
court in Pennsylvania, Connecticut, New Hamp- 
shire and Wisconsin. “ Always,” “ never prohib- 
ited,” in Arizona, California, Colorado, Florida, 
Kansas, Michigan, Minnesota, Mississippi, Ohio, 
Oregon, South Dakota, Texas, Utah, Washington 
and Wyoming. 

Help has been generously given from every 
State in the Union for these statistics, and from 
colleges and law offices, from courts and senators, 
and from my sisters-in-law have come generous 
responses which will be cherished by the writer for 
their varied and generous information. 

New York, May, 1900. 
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INJURY TO PASSENGER. 


STEPPING FROM MOVING TRAIN, 


New York Court oF APPEALS. 


Decided May 


STEPHEN MEarRNS, Respondent, v. THE CENTRAL 
RAILROAD OF NEW JERSEY, Appellant. 


A passenger who stepped from a moving train in 
the dark supposing it had stopped, without in- 
vitation from any officer of the road except an 
announcement by the conductor upon nearing 
the station, “ All out, Jersey City, last stop,” 
which the passenger knew was the usual notice 
given in advance of the arrival of the train at 


15, I 


the station, cannot recover for consequent in- 
jury. 

A railroad company is not bound to expressly 
warn its passengers of the stopping of a train; 
nor is the opening of the vestibule doors by 
the guard to be considered as notice that the 
train has stopped. 


Appeal from a judgment of the Appellate Divi- 
sion, First Department, reversing a judgment en- 
tered upon a nonsuit, and granting a new trial. 

Austen G. Fox for appellant; Thomas P. Wickes 
for respondent. 


Haicut, J.— This action was brought to re- 
cover damages for a personal injury. The plain- 
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tiff was a passenger on the deiendani’s ve.tibuled 
train known as the Royal Blue Line, leaving 
Washington about noon on the 20th day of De- 
cember, 1894, and arriving at Jersey City about 6 
o'clock of the same evening. As the train was 
nearing the station at Jersey City the conductor or 
guard called out, * All out, Jersey City, last stop.” 
‘The plaintiff then got up and began to get ready 
to leave the train. He had been sitting a long time 
without standing. He straightened his limbs, 
smoothed his clothing, looked at his watch and 
then put on his overcoat, after which he picked up 
his umbrella and bag and started toward the door. 
The conductor or guard stood facing the door of 
the vestibule, which had not as yet been opened. 
The plaintiff then leaned against a partition and 
stood waiting for half a minute, during which time 
the train was still in motion, but moving smoothly 
and without any jar or jerks. The guard then 
opened the vestibule door and stepped across to 
the vestibule of the other car. At this the plaintiff, 
supposing the train had stopped, stepped out into 
the vestibule, took the rail with his right hand and 
passed down the steps and thence off on to the 
platform. As he did so he fell and both feet were 
crushed, one above the ankle and the other across 
the toes. It appears that he stepped from the 
train while it was in motion and was just entering 
the depot shed. He was unab‘e to describe just 
the manner in which his feet were crushed, but it 
is supposed that they were run over by the wheels 
of the car. There was a light in the vestibule of 
the car and the plaintiff saw the steps, three in 
number, as he passed down from the vestibule, 
but did not. see the ground. The guard was par- 
tially facing him as the plaintiff passed out of the 
car into the vestibule, but gave him no warning or 
intimation that the car had not stopped. 

Upon these facts the trial court dismissed the 
complaint, and, we think, properly. In the case ot 
Solomon v. Man R’y (103 N. Y. 437, 442), An- 
drews, J., in delivering the opinion of the court, 
says: “It is, we think, the gencrel rule of law, 
established by the decisions in this and other 
States, as claimed by the learned counsel for the 
respondent, that the boarding or alighting from a 
moving train is presumably and generally a negli- 
gent act per se, and that, in order to rebut this 
presumption and justify a recovery for an injury 
sustained in getting on or off a moving train, it 
must appear that the passenger was, by the act of 
the defendant, put to an election between alter- 
native dangers, or that something was done or 
said, or that some direction was given to the pas- 
senger by those in charge of the train, or some 
situation created, which interfered to some extent 
with his free agency, and was calculated to divert 
his attention from the danger, and create a confi- 
dence that the attempt could be made in safety.” 
Applying this rule to the facts under consideration 
it is evident that there is a total absence of any 





act or direction of those having the charge of the 
train which interiered with the tree agency oi the 
plaintiff, or that in any manner diverted his atten- 
tion. All that was done by the guard was to cai 
out, * All out, Jersey City, last stop.” ‘This notice 
was given betore the train had stopped, and this 
iact was weil understood by the piaintitt. He 
knew it to be the usual notice given in advance of 
the arrival of the train at its stopping place, notuy- 
ing the passengers that the train was nearing the 
station, in order that they might get ready to 
alight. He acted upon the notice leisurely, prepar- 
ing himself to leave the train, gathering together 
his belongings, and then walked toward the front 
of the car, stopping and leaning against a partition 
for a time, waiting unquestionably for the train to 
arrive at and enter the station. No unusual situ- 
ation was created. He was in no manner inter- 
fered with. As the car was entering the train 
house the guard stepped into the vestibule and 
opened the door. He then stepped into the vesti- 
bule in front as the plaintiff stepped out and de- 
scended the steps. There was nothing unusual in 
this. Nothing had been done or said that would 
lead the guard to suppose that the plaintiff did not 
understand the situation, or that he was mistaken 
about the train having come to a stand. Ordi- 
narily passengers have no difficulty in determining 
whether a train has stopped. They are usually as 
sensitive to a moving car as any guard or con- 
ductor could be, and heretofore it has never been 
understood to be the duty of a railroad company 
to expressly warn its passengers of the starting or 
of the stopping of the train. This was not a rapid 
transit or elevated railroad, in which a different 
custom may prevail. If such a duty is now im- 
posed upon railroad companies their burden will 
be materially increased, and they cannot properly 
open the door of a car for the exit of passengers 
until it has actually come to a stop. No case to 
which our attention has been called has gone to 
this extent. In the Filer case (49 N. Y. 47) the 
plaintiff, a woman, was directed by the brakeman 
to get off the car while it was in motion, telling 
her that the car would not stop at the station or 
move more slowly. She was thus put to an elec- 
tion between two alternatives, either to be carried 
on beyond her destination or else to take the 
chance of injury by alighting while the car was in 
motion; thus bringing the case within the excep- 
tion to the rule given by Andrews, J., in the Solo- 
mon case. In the Bucher case (98 N. Y. 128) the 
train did not stop at the station for which the 
plaintiff had purchased his ticket and at which he 
had the right to get off. The train merely slowed 
up and did not furnish an opportunity to leave the 
cars in accordance with the plaintiff’s contract. 
He was told by the conductor to step off or jump 
off. He obeyed and was injured. Here also was 
a situation presented in which the plaintiff was 
called upon to elect between alternatives as in the 
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. Filer case, in addition to a command from the 
conductur by which he was given to understand 
that he could alight in safety. In the Lent case 
(120 N. Y. 467) the plaintiff had entered a car in 
which the seats were’ all occupied. She passed 
through to the rear platform and was informed by 
the conductor that another car would be put on. 
An empty car was backed down and came in con- 
tact with the platform of the car on which she was 
standing. The conductor cried out, “ All aboard,” 
but the drawheads of the two cars failed to catch, 
and in consequence the car receded several feet, 
and as the plaintiff attempted to pass forward into 
the vacant car she fell between the two and was 
injured. In this case the plaintiff was clearly mis- 
led by the statements of the conductor. She had 
been informed that an empty car was to be at- 
tached. It was backed down so that the platforms 
of the two cars came together. The conductor 
gave his notice, “All aboard,” from which she 
was induced to believe that she could pass from 
the platform of the car on which she was standing 
to that in the rear in safety. In the Lewis case 
(145 N. Y. 508) the plaintiff desired to leave the 
car at a station at which the train did not stop. 
He was advised by the conductor that before 
reaching the station the train would slow up near 
a bridge to enable a freight train, approaching on 
another track, to pass. The conductor told him to 
get off there. He went to the rear of the car to 
alight and was thrown from the car by a jerk, 
causing him to fall upon another track on which 
the freight train was passing. Here also we find a 
situation presented very similar to the Filer and 
Bucher cases (see, also, Laughlin v. B. & S. W. 
R. R., 106 N. Y. 136; Hunter v. C. & S. B. R. R., 
196 N.Y. 18; Piper v. N.Y. C..& HW. KR. B..8., 
156 N. Y. 224; Distler v. L. I. R. R., 151 N. Y. 
424; and England v. B. & M. R. R., 153 Mass. 
490). 

The order of the Appellate Division should be 
reversed and judgment entered upon the nonsuit 
affirmed, with costs. 

Parker, Ch. J.; Gray, O’Brien, 
CuLLEN and WERNER, J. J., concur. 

Order reversed, etc. 
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STATUTORY REVISION OF NEW YORK. 


HE New York Evening Post quotes Assembly- 

man Joseph I. Green, of New York, a mem- 

ber of the special committee of the legislature of 

New York appointed to examine and report on 

the work of the defunct Statutory Revision Com- 
mission, as saying: 

“ As I understand it, the committee is empow- 
ered to recommend the retention or abrogation of 
any or all of the commission’s work, and to pre- 
sent, if it chooses, a complete substitute, and what 
we shall do of course we cannot tell until we shall 
have thoroughly considered the commission’s re- 
sults. That that body has performed an immense 





amount of labor, that its intentions were good, 
and that there were able men upon it, cannot, I 
think, be denied. But it is equally undeniable that 
its product as a whole is generally unsatisfactory 
to the bar of the State, and that there is a strong 
demand for a drastic counter-revision. 

“ My own judgment is that we should do well to 
deal first with the commission’s revised Code of 
Civil Procelure. This work contains about 3,500 
sections, and, it is asserted, is substantally nothing 
more than a transposition of the old code. 
Whether that is trre I am not prepared at this 
moment to say; but I am convinced that the code 
is susceptible of immense simplification, reducing 
the number of sections to about 1,000. 

“The perfect feacibility of such a condensation 
has been shown in England and in some of our 
States, 

“To repeat it in this State would be an enor- 
mous gain to courts, lawyers, clients and the pub- 
lic. Sixty-five per cent. of the cases adjudicated 
in this State by appellate courts go to them upon 
questions of procedure and practice. A large pro- 
portion of that percentage would be eliminated by 
a simplified code. 

“The qvestion of a simpler code is an intensely 
practical one, and especially so in this county. 
So crowded are our calendars that a cause cannot 
now reach the Supreme Court in less than two and 
a half years, and the congestion is increasing all 
the time. This is largely the consequence of our 
extensive and complicated code. Much of prac- 
tice and procedure should be left to the courts 
themselves, as in England, instead of being em- 
bodied in statutes. 

“Tt is likely that the task before the committee 
will be apportioned among its members, but we 
shall, of course, hold corporate meetings. which 
will be in the nature of hearings. We shall prob- 
ably prepare a list of eminent lawyers in the State, 
whom we shall specially invite to appear and give 
us the benefit of their suggestions. At the same 
time I have no doubt that we shall willingly hear 
any representations which may be volunteered. 

“T shall be heartily in favor of inviting the judg- 
ment of the Bar Association of the State on our 
own results before presenting them to the legisla- 
ture. The lawyers are the judges in this case. and 
it would certainly appear unwise to submit to the 
legislature recommendations which they would not 
approve. 

“The task committed to us is truly herculean 
bet IT hove that we shall be able to complete it 
before the adjournment of the next session of the 
legislature.” 
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Legal Aotes. 


It cost a lawyer $30 the other day to call an- 
other lawyer a “lobster” in a Chicago court. 


The executive committee of the Illinois Bar 
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Association has decided to hold the annual meet- 


ing at the Chicago Beach Hotel, on Thursday, 
July 12, 1900. 


Prof. Roy Wilson White, instructor in the law 
department of the University of Pennsylvania at 
Philadelphia, was brutally murdered on the street 
on the 19th inst. by unknown assassins. 


Dennis Clark, one of the oldest and leading 
citizens of Knox county, Illinois, and judge of 
the County Court for twenty-one years, died at 
Abingdon, Ill, May 16, 1900, aged eighty-three 
years. He settled in Knox county in 1833, and 
taught the first district school in that section. 


According to.a Louisiana court, the publication 
of a judicial notice on Sunday has no legal effect. 
Most of these notices have to do with sales of 
property. A judicial advertisement of this char- 
acter is declared to be not only an invitation to 
purchasers and an inducement to competition for 
the goods or land to be sold, but also a notification 
to all parties to the litigation to attend the sale 
and protect their interest. Such a citation, the 
court holds, can be served only on a business day, 
and may not be effectively published on Sunday. 
The New Orleans Picayune fears that this decision 
may disturb titles to real estate in Louisiana. — 
National Advertiser. 


The annual meeting of the Ohio State Bar Asso- 
ciation will be held at the Hotel Victory, Put-in- 
Bay, Thursday, July 10, 1900. It will continue 
several days. The president, Judge Laubie, will 
deliver his annual address, and the annual address 
of the association will be delivered by Judge 
Lurton, of the United States Circuit Court. Other 
addresses will be made by Hon. James R. Gar- 
field. Judge Davis, of the Ohio Supreme Court. 
and others not yet announced. A discussion will 
be a feature of one day of the meeting, but the 
subject for the discussion has not yet been deter- 
mined. The work of arranging the program was 
placed in the hands of the secretary of the asso- 
ciation, Hon. H. M. Micrantz, of Ashland. 


The United States Circuit Court of Appeals for 
the Ninth District of California has affirmed the 
illegality of the “boycott” in the case of C. J. 
and L. E. Hanchett v. John Chiotovich. The 
opinion was rendered by Judge Ross and con- 
curred in by Judges Gilbert and Morrow. Judge 
Ross says: “It is in our judgment a clear viola- 
tion of the right appertaining to every person en- 
gaged in an industrial enterprise for another 
person, through malice or revenge, to command 
or induce other persons to withdraw or withhold 
their custom from him. or otherwise maliciously 
interfere with his business.” Chiotovich is a 
wholesale and retail merchant in the town of 
Silver Peak. Nevada. The Hanchetts employ 
about fifty men in the same town. For some rea- 
son not material to the issue, Chiotovich incurred 
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the displeasure of the Hanchetts, and they showed 
their disapproval by posting bills around the town, 
threatening their employes with discharge should 
they continue to buy merchandise from him. The 
merchant resisted the boycott by filing suit in a 
Federal court, and obtaining an injunction and 
damages. The Court of Appeals affirmed the de- 
cision of the lower court. 


Recovery for Libel, — Martin J. McMahon ob- 
tained a verdict for $16,500, on the trial of his suit 
against the New York News Publishing Company, 
for damages for a libel. A motion made to set 
aside the judgment was granted, unless the plain- 
tiff stipulated in writing to reduce the verdict to 
$7,500. This he did, and judgment entered for 
that amount has now been affirmed by the First 
Appellate Division. On appeal it was claimed for 
defendant that the judgment should be reversed 
because the trial court erred in charging the jury 
that it “might award punitive damages without 
evidence of any actual or express malice.” Justice 
McLaughlin, giving the unanimous opinion of the 
Appellate Division, holds that what the court said 
was that if the jury believed the publication com- 
plained of was “ made recklessly and maliciously 
and wantonly, in utter disregard of the rights of 
the plaintiff and others, in utter disregard of the 
truth,” they might award as “a punishment to the 
defendant what is known in law as punitive or 
exemplary damages.” Justice McLaughlin states 
the rule to be as laid down by the Court of Ap- 
peals (147 N. Y. 59), thus: “ The publication of a 
libel is a wrongful act, presumably injurious to 
those persons to whom it relates, and in the ab- 
sence of legal excuse, gives a right of recovery, ir- 
respective of the intent of the defendant who 
published it, and this, although he had reason to 
believe the statement to be true, and was actuated 
by an honest or even commendable motive in mak- 
ing the publication.” 

William W. Gibbs, who, in November, 1886, was 
the promoter of the reorganization of the Pennsyl- 
vania, Slatington and New England Railroad 
Company, of which he owned a majority of the 
stock and bonds. and which was under foreclosure. 
contracted in writing with John Weir, of London. 
to deliver to the latter, upon completion of the 
road, a certain amount of the bonds and stock of 
the reorganized road, in compensation for services 
agreed to be performed in connection with the 
reorganization. Then Weir and Gibbs made a 
like agreement with Robert O. Babbitt, who per- 
formed the services called for. The road was re- 
organized and completed, and Mr. Gibbs received 
the benefit of Mr. Babbitt’s services. The latter 
stbsequently sued Gibbs to recover the value of 
the company’s first mortgage bonds and stock of 
the par value of $25.000 of bonds and $75.000 of 
stock. A judgment for the defendant on the re- 
nort of a referee dismissing the complaint of the 
first trial was reversed by the Court of Appeals. 
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A dismissal of the complaint on the second trial 
has now been reversed by the Appellate Division 
of the First Department, in an opinion by Justice 
Rumsey. The court holds that Weir was not a 
necessary party to the action, and adds: “ We can 
conceive of no reason why the plaintiff, who was 
entitled to receive this particular property, should 
not be permitted to pursue that property in the 


hands of the person who was required to pay it. 


over to him, without joining any other person in 
the action for the bonds and stock which Gibbs 
alone has, and for which he alone is responsible.” 


Legal Laughs. 


A well-known Irish judge in the Insolvent Court 
cnce detected a witness kissing his thumb instead 
of the Book in taking the oath, and in rebuking 
him sternly said: “ You may think to deceive 
God, sir, but you won’t deceive me.’ — Leisure 
Moments. 

A young lawyer moved into a Connecticut town 
where there was only one lawyer before — an old 
judge. A close-fisted old farmer thought there 
was a good chance to get some legal advice from 
the young man, gratis, so he dropped into his 
office, told him how glad he was that he had 
come into town, because the old judge was get- 
ting superannuated, and contrived in the course 
of the talk to get the legal information he wanted, 
and then bidding him good morning was about to 
leave, when the young man asked for his fee. 
“What for?” said the old farmer. “ For legal 
advice,” replied the young lawyer. “ How much 
is it?” “ Five dollars.” The farmer declared he 
would never pay it, and the young lawyer told him 
if he didn’t he would sue him. So the farmer 
tretted down to see the old judge, whom he found 
hoeing in his garden, and said: “ Judge, I went in 
this morning just simply to make a neighborly call 
on that young scamp of a lawyer who has just 
come into town, and he charged me five dollars.” 
“Served you right,” said the judge; “ you had no 
business to go to him.” “ Well, have I got to pay 
it?” “Certainly you have.” “ Well, then, if I 
must, I must. Good morning.” ‘“ Hold on,” said 
the judge: “aren’t you going to pay me?” “ Pay 
you, what for!” “Why, for legal advice, of 
course.” “What do you charge?” “Ten dol- 
lars.” The result of which was the old fellow had 
to pay five dollars to the young lawyer and ten 
dollars to the old one. Moral. — Don’t try to get 
legal advice for nothing. — Geo. T. Angell, in 
Dumb Animals. 
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Rew Books and Aew LKiditions. 


The Law of Expert and Opinion Evidence Re- 
duced to Rules. With Illustrations from 
Adjudged Cases. By John D. Lawson. 
LL. D. Second Edition, revised and en- 
larged. Chicago: T. H. Flood & Co., 1900. 





inv the revision of this excellent treatise, the 
first edition of which was published in 1883, the au- 
thor has not only done a valuable service to the 
profession, but greatly enhanced his reputation as 
a careful and competent author. To refer to the 
merits of the original work at this late date would 
be wholly unnecessary — it is too well known to 
require any introduction. The present edition is 
in all respects superior to its predecessor. It 
brings the law of the subject right down to date. 
That expert and opinion evidence is an every-day 
subject in the courts is shown by the great num- 
ber of cases involving the admission of such testi- 
mony which have come before the courts since 
the publication of the first edition of this work. 
That edition cited 1,854 cases; the present one 
over 3,000. A noteworthy feature of it, also, is 
the table of cases wherein the rules as given in the 
first edition have been approved or cited by 
the courts of last resort. As the author truly says 
in his preface, the value of this is that, “ while the 
rule when first published was simply the opinion 
of the author, it has now the official and weighty 
indorsement of one or more of our appellate 
courts.” The difference between the sort of work 


dene in this edition and its predecessor, and that 
of the author who merely makes a digest of de- 
cisions and calls it a text-book, is too obvious to 
need calling attention to. The second edition con- 
tains 740 pages, and is mechanically as near per- 
fection as any we have seen lately. 


Rural Wealth and Welfare. Economic Principles 
Illustrated and Applied in Farm Life. By 
George T. Fairchild, LL. D. New York: 
The Macmillan Company, 1900. 


The author dedicates this little book to the 
thousands of students in agricultural colleges with 
whom he has studied economic questions during 
the past thirty-five years. His long experience in 
such institutions in Michigan, Kansas and else- 
where, together with his years of study and inves- 
tigation of economic questions, have placed Prot. 
Fairchild in a position to throw needed light upon 
a subject which has been altogether too little ex- 
ploited by students and scholars. Besides giving 
a condensed restatement of familiar fundamental 
principles, the author attempts to apply them for 
the benefit of farmers and their families, and 
makes many valuable suggestions which should 
be heeded by those who believe that agriculture 
is the basis of the nation’s prosperity. The aim 
of the author, in a word, appears to have been not 
to teach the farmer how to overturn nature (an 
impossibility in itself), but how to use it for all it 
is worth, in order to enhance his own and the 
general welfare; to show clearly the trend of facts 
and the universal principles sustained by them, 
and the means of most ready adjustment to cir- 
cumstances in the evolutions of trade and manu- 
facture. " 
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Politics and Administration. A Study in Gov- 
ernment. By Frank J. Goodnow, A. M., 
LL. D., Professor of Administrative Law in 
Columbia University. New York: The Mac- 
millan Company, 1900. 


Prof. Goodnow is well known as one of the 
leading thinkers and writers of the country upon 
the subject of political science. In the present 
velume he has added to his reputation very 
materially, for it is in our opinion one of the most 
important contributions to the study of govern- 
ment and the possibilities of its adaptation to 
changed and changing conditions that has been 
made in recent years. The author attempts to 
show that the formal governmental system as set 
forth in the law is not always the same as the 
actual system, and lie also seeks to indicate what 
changes in the formal system of the United States 
must be made in order to make the actual system 
conform more closely than it does at present to 
the political ideas upon which the formal system 
was founded. 
are, first, a greater centralization of our State ad- 
ministrative system, following the model of the 
national administrative system, in the 
taking from the mass of administrative authorities 
the power which they now have of obstructing the 
execution of State laws, and thus making it pos- 
sible to relieve such administrative authorities 
from political tests for holding office; and second, 
the subjection of the political party, as a political 
organ recognized by law, to an effective public 
control, in the hope of making the party and its 
leaders more responsive to the public will. The 
work shows much learning and _ research, and 
while it cannot be expected to convince all of its 
correctness of its conclusions, undoubtedly the re- 
sulting thought and discussion will aid materially 
in bringing out the truth on the anvil of discus- 
sion. What the author says of the political boss, 
viz., that all attempts to make him responsible 
must take account of the fact that the political 
storm center of the United States is not in the 
government, but in the party, and that when the 
party has been made directly responsible to 
the people the boss will have been attacked in his 
stronghold and will be forced to capitulate, is par- 
ticularly worthy of consideration by all students 
of popular government. Prof. Goodnow urges all 
to follow the example of England not so much in 
attempting an exact imitation of what she has 
cone in this line as in adopting her frame of mind, 
and in evincing the same willingness which she 
has shown to adapt her governmental system to 
changed conditions. 


hope of 


The Organization and Management of a Business 
Corporation, with Special Reference to the 
Laws of New York. Delaware. New Jersey 
and West Virginia. By Thomas Conyngton 


The concrete remedies he proposes. 





of the New York Bar. Published by the 


Ronald Press, 52 Broadway, New York, 1900. 


The purpose of this work, as stated by the au- 
thor in his preface, is to set forth the methods, 
the advantages and the defects of the corporation: 
to contrast them with the similar features of the 
ordinary partnership; to show the ready adapta- 
bility of its methods for the smaller business en- 
terprises; to clearly outline its preliminary 
procedure, and finally to show how its advantages 
may best be utilized and its dangers avoided. 
After presenting a systematic outline of the essen 
tial features of the modern business corporation 
the author gives an abstract of the corporation 
laws of those particular States of the East where 
corporations are most commonly and most advan- 
tageously formed. The details of formation as to 
cost and procedure are gone into fully, and a spe 
cial chapter is devoted to the dangers of the cor- 
poration and the protection of minority interests 
This is followed by a comparison of corporation 
methods and results with those of the ordinary 
partnership. The author positively disclaims any 
intention of attempting to do away with the attor- 
ney in any phase of his work, the book being in- 
tended as a handy reference for the lawyer and a 
manual of information for the non-professional 
man. For the purposes named it seems admirably 
adapted. 


Ames on Forgery, Its Detection, and Illustration, 
with Numerous Causes Celebres. By Daniel 
T. Ames. San Francisco: Daniel T. Ames, 
24 Post street. New York: Ames-Rollinson 
Co., 1900. 


This book of three hundred pages embodies the 
author’s experience of some thirty years in the 
study and investigation of questioned handwriting, 
involving the examination of more than 2,000 
cases, in over 1,200 of which testimony has been 
given in the various courts of the United States 
and Canada. Upwards of forty of the most noted 
cases not only of this country, but of the world, 
are presented, with engravings illustrative of the 
methods employed in the detection of forgery and 
its demonstration before the courts, to do which 
over seventy pages of engravings are required. 
Mr. Ames has long occupied a position as one of 
the leading handwriting experts of the world, who 
for more than a score of years was editor of the 
Penman’s Art Journal, and has given two score of 
years to the study of handwriting. It will thus 
be seen that he had a wealth of material at his 
disposal. This he has admirably condensed into 
a practical, interesting and valuable treatise, in- 
dispensable to the banker and the attorney. Be- 
sides these, there are many who will be able to 
enjoy and profit by the information contained in 
this work. 





